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Das Deutsche Komitee fir UNICEF dankt fur die Gelegenheit zur mindlichen
Stellungnahme zum Gesetzentwurf der Volksinitiative "Kinderrechte starken - Armut
bekampfen”. Eine Teilnahme an der Anhdrung ist uns leider nicht méglich.

UNICEF unterstitzt gesetzgeberische Initiativen, die zur vollstandigen Umsetzung
der UN-Kinderrechtskonvention beitragen. Gemeinsam mit Partnern der
Zivilgesellschaft pladiert UNICEF seit vielen Jahren fir die flachendeckende
Verankerung der Rechte des Kindes sowohl in den Verfassungen der Bundeslander

als auch im deutschen Grundgesetz.

Mit Ratifizierung der UN-Kinderrechtskonvention hat sich Deutschland verpflichtet,
alle geeigneten gesetzgeberischen Mal3hahmen zu ergreifen, um die Rechte des
Kindes zu gewabhrleisten. Diese Verpflichtung gilt auch fur die Bundeslander. Eine
prazisierte Normierung der Kinderrechte in der schleswig-holsteinischen
Landesverfassung erfahrt insofern die Unterstiitzung von UNICEF.

UNICEF empfiehlt, in der Formulierung zu beachten, dass neben dem Schutz und
der Forderung von Kindern auch deren Beteiligung an allen sie betreffenden
Entscheidungen ein wesentliches Prinzip der Kinderrechtskonvention ist, das in
Artikel 12 zum Ausdruck kommt. Im Anhang finden Sie den betreffenden "General
Comment" des UN-Ausschusses fur die Rechte des Kindes, der die

Interpretationsgrundlage fir den Artikel 12 liefert.

Mit freundlichen GriRen

gez. Dr. Sebastian Sedlmayr
<<CRC-C-GC-12.doc>>

Dr. Sebastian Sedimayr
Leiter Kinderrechte und Bildung
Bereich Kommunikation und Kinderrechte
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The right of the child to be heard
Article 12 of the Convention on the Rights of tiddCprovides:

“1. States Parties shall assure to the child whicapable of forming his or her own
views the right to express those views freelylimalters affecting the child, the views of the
child being given due weight in accordance withdge and maturity of the child.

2. For this purpose the child shall in particulbe provided the opportunity to be heard
in any judicial and administrative proceedings affieg the child, either directly, or through a
representative or an appropriate body, in a mant@msistent with the procedural rules of
national law.”

I. INTRODUCTION

1. Atrticle 12 of the Convention on the Rights o tBhild (the Convention) is a unique
provision in a human rights treaty; it addressedégal and social status of children, who, on
the one hand lack the full autonomy of adults batthe other, are subjects of rights.
Paragraph 1 assures, to every child capable ofifigrivis or her own views, the right to express
those views freely in all matters affecting theldhihe views of the child being given due
weight in accordance with age and maturity. Paggggéastates, in particular, that the child shall
be afforded the right to be heard in any judiciaadministrative proceedings affecting him or
her.

2.  The right of all children to be heard and takeriously constitutes one of the fundamental
values of the Convention. The Committee on the Righthe Child (the Committee) has
identified article 12 as one of the four generahgiples of the Convention, the others being the
right to non-discrimination, the right to life adévelopment, and the primary consideration of
the child’s best interests, which highlights thet fdat this article establishes not only a right i
itself, but should also be considered in the imegdion and implementation of all other rights.

3.  Since the adoption of the Convention in 198@saterable progress has been achieved at
the local, national, regional and global levelshia development of legislation, policies and
methodologies to promote the implementation otketi2. A widespread practice has emerged
in recent years, which has been broadly conceptdks “participation”, although this term
itself does not appear in the text of article 1RisTterm has evolved and is now widely used to
describe ongoing processes, which include informnasiharing and dialogue between children
and adults based on mutual respect, and in whiitthreh can learn how their views and those of
adults are taken into account and shape the outobsueh processes.

4.  States parties reaffirmed their commitment tordéalization of article 12 at the
twenty-seventh special session of the General Alslseom children in 2002.However, the
Committee notes that, in most societies arounavitréd, implementation of the child’s right to

! Resolution S-27/2 “A world fit for children”, agted by the General Assembly in 2002.
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express her or his view on the wide range of isthesaffect her or him, and to have those

views duly taken into account, continues to be idgoeby many long-standing practices and
attitudes, as well as political and economic besrig/hile difficulties are experienced by many
children, the Committee particularly recognizes tteatain groups of children, including

younger boys and girls, as well as children beloggo marginalized and disadvantaged groups,
face particular barriers in the realization of thght. The Committee also remains concerned
about the quality of many of the practices thaegist. There is a need for a better understanding
of what article 12 entails and how to fully implemé for every child.

5. In 2006, the Committee held a day of generaludision on the right of the child to be
heard in order to explore the meaning and sigmfiesof article 12, its linkages to other articles,
and the gaps, good practices and priority issussnibed to be addressed in order to further the
enjoyment of this right.The present general comment arises from the egehafinformation
which took place on that day, including with chddr the accumulated experience of the
Committee in reviewing States parties’ reports, dnedvery significant expertise and experience
of translating the right embodied in article 1ipractice by governments, non-governmental
organizations (NGOs), community organizations, ttgu@ent agencies, and children
themselves.

6. The present general comment will first preseieggal analysis of the two paragraphs of
article 12 and will then explain the requirememwt$uily realize this right, including in judicial

and administrative proceedings in particular (s&gtln section B, the connection of article 12
with the three other general principles of the Gontion, as well as its relation to other articles,
will be discussed. The requirements and the impfitte child’s right to be heard in different
situations and settings are outlined in sectio®&tion D sets out the basic requirements for the
implementation of this right, and the conclusiores gresented in section E.

7.  The Committee recommends that States partieslyvitisseminate the present general
comment within government and administrative strres as well as to children and civil
society. This will necessitate translating it itibe relevant languages, making child-friendly
versions available, holding workshops and semitmadiscuss its implications and how best to
implement it, and incorporating it into the traigiaf all professionals working for and with
children.

II. OBJECTIVES

8.  The overall objective of the general commenb isupport States parties in the effective
implementation of article 12. In so doing it sesis

» Strengthen understanding of the meaning of artizland its implications for
governments, stakeholders, NGOs and society a larg

2 See the recommendations of the day of generalisiion in 2006 on the right of the
child to be heard, available at: http://www2.ohohg/english/bodies/crc/docs/discussion/
Final_Recommendations_after DGD.doc.
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» Elaborate the scope of legislation, policy and ficamecessary to achieve full
implementation of article 12

» Highlight the positive approaches in implementintcée 12, benefitting from the
monitoring experience of the Committee

» Propose basic requirements for appropriate wags/odue weight to children’s views
in all matters that affect them

lll. THE RIGHT TO BE HEARD: A RIGHT OF THE INDIVIDU AL
CHILD AND A RIGHT OF GROUPS OF CHILDREN

9. The general comment is structured accordinpealistinction made by the Committee
between the right to be heard of an individualcthihd the right to be heard as applied to a
group of children (e.g. a class of schoolchildtée, children in a neighbourhood, the children of
a country, children with disabilities, or girls)hiB is a relevant distinction because the
Convention stipulates that States parties mustaska right of the child to be heard according
to the age and maturity of the child (see the foihg legal analysis of paragraphs 1 and 2 of
article 12).

10. The conditions of age and maturity can be assk&hen an individual child is heard and
also when a group of children chooses to expressetvs. The task of assessing a child’s age
and maturity is facilitated when the group in qu@sts a component of an enduring structure,
such as a family, a class of schoolchildren orésedents of a particular neighbourhood, but is
made more difficult when children express themsebalectively. Even when confronting
difficulties in assessing age and maturity, Stptasies should consider children as a group to be
heard, and the Committee strongly recommends tiad¢<Sparties exert all efforts to listen to or
seek the views of those children speaking collettiv

11. States parties should encourage the childrto &free view and should provide an
environment that enables the child to exerciseohéis right to be heard.

12. The views expressed by children may add retgvanrspectives and experience and should
be considered in decision-making, policymaking preparation of laws and/or measures as
well as their evaluation.

13. These processes are usually called participafioe exercise of the child’s or children’s
right to be heard is a crucial element of such @sees. The concept of participation emphasizes
that including children should not only be a monagytact, but the starting point for an intense
exchange between children and adults on the deweopof policies, programmes and
measures in all relevant contexts of children’sdiv

14. In section A (Legal analysis) of the generahotent, the Committee deals with the right
to be heard of the individual child. In sectionT)¢ implementation of the right to be heard in
different settings and situations), the Committeresiders the right to be heard of both the
individual child and children as a graup
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A. Legal analysis

15. Article 12 of the Convention establishes tigltrof every child to freely express her or his
views, in all matters affecting her or him, and slidsequent right for those views to be given
due weight, according to the child’s age and matufihis right imposes a clear legal obligation
on States parties to recognize this right and enssiimplementation by listening to the views of
the child and according them due weight. This @ign requires that States parties, with
respect to their particular judicial system, eittieectly guarantee this right, or adopt or revise
laws so that this right can be fully enjoyed by thdd.

16. The child, however, has the right not to exsr¢his right. Expressing views is a choice for
the child, not an obligation. States parties havertsure that the child receives all necessary
information and advice to make a decision in favaiuner or his best interests.

17. Article 12 as a general principle provides ®tes parties should strive to ensure that the
interpretation and implementation of all other tgyimcorporated in the Convention are guided
by it.2

18. Article 12 manifests that the child holds rigytthich have an influence on her or his life,
and not only rights derived from her or his vulrmelity (protection) or dependency on adults
(provision)? The Convention recognizes the child as a subjetglots, and the nearly universal
ratification of this international instrument bya8i#s parties emphasizes this status of the child,
which is clearly expressed in article 12.

1. Literal analysis of article 12
(@) Paragraph 1 of article 12
(i) “Shall assure”

19. Article 12, paragraph 1, provides that Statetigs “shall assure” the right of the child to
freely express her or his views. “Shall assured isgal term of special strength, which leaves no
leeway for State parties’ discretion. Accordingbyates parties are under strict obligation to
undertake appropriate measures to fully implemuastright for all children. This obligation
contains two elements in order to ensure that nmesims are in place to solicit the views of the
child in all matters affecting her or him and tegdue weight to those views.

% See the Committee’s general comment No. 5 (2003)eneral measures of implementation
for the Convention on the Rights of the Child (CBC/2003/5).

* TheConvention is commonly referred to by the thre¢'*psovision, protection and
participation.
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(i) “Capable of forming his or her own views”

20. States parties shall assure the right to bedhieavery child’capable of forming his or her
own views”. This phrase should not be seen as igalilon, but rather as an obligation for States
parties to assess the capacity of the child to fanrautonomous opinion to the greatest extent
possible. This means that States parties cannat bt the assumption that a child is

incapable of expressing her or his own views. @nctbntrary, States parties should presume that
a child has the capacity to form her or his owwg@and recognize that she or he has the right to
express them; it is not up to the child to firshby® her or his capacity.

21. The Committee emphasizes that article 12 ingoeeage limit on the right of the child to
express her or his views, and discourages Stateegphom introducing age limits either in law
or in practice which would restrict the child’s liggo be heard in all matters affecting her or
him. In this respect, the Committee underlinesfétiewing:

» First, in its recommendations following the daygeheral discussion on implementing
child rights in early childhood in 2004, the Comiexdt underlined that the concept of the
child as rights holder is “... anchored in the disildaily life from the earliest staga”.
Research shows that the child is able to form viears the youngest age, even when
she or he may be unable to express them verb@bnsequently, full implementation
of article 12 requires recognition of, and resgectnon-verbal forms of
communication including play, body language, faeigbressions, and drawing and
painting, through which very young children demaaigt understanding, choices and
preferences.

» Second, it is not necessary that the child has celngmsive knowledge of all aspects of
the matter affecting her or him, but that she oh&e sufficient understanding to be
capable of appropriately forming her or his ownwgeon the matter.

» Third, States parties are also under the obligab@nsure the implementation of this
right for children experiencing difficulties in miak) their views heard. For instance,
children with disabilities should be equipped wihd enabled to use, any mode of
communication necessary to facilitate the expressidheir views. Efforts must also be
made to recognize the right to expression of viEawsninority, indigenous and migrant
children and other children who do not speak thgnig language.

« Lastly, States parties must be aware of the patleméigative consequences of an
inconsiderate practice of this right, particulanycases involving very young children,
or in instances where the child has been a victima@iminal offence, sexual abuse,

> CRC/CIGC/7/Rev.1, para. 14.

® Cf. Lansdown G., “The evolving capacities of théld”, Innocenti Research Centre,
UNICEF/Save the Children, Florence (2005).
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violence, or other forms of mistreatment. Statatigmmust undertake all necessary
measures to ensure that the right to be hearceigisrd ensuring full protection of the
child.

(i) “The right to express those views freely”

22. The child has the right “to express those vigesly”. “Freely” means that the child can
express her or his views without pressure and banse whether or not she or he wants to
exercise her or his right to be hediereely” also means that the child must not be ralaited
or subjected to undue influence or pressure. “lteglfurther intrinsically related to the child’s
“own” perspective: the child has the right to exgzréer or his own views and not the views of
others.

23. States parties must ensure conditions for egprg views that account for the child’s
individual and social situation and an environmarnwhich the child feels respected and secure
when freely expressing her or his opinions.

24. The Committee emphasizes that a child should@mterviewed more often than
necessary, in particular when harmful events apboeed. The “hearing” of a child is a difficult
process that can have a traumatic impact on the. chi

25. The realization of the right of the child tqoeass her or his views requires that the child be
informed about the matters, options and possibtesabas to be taken and their consequences by
those who are responsible for hearing the child,lanthe child’s parents or guardian. The child
must also be informed about the conditions undechvkhe or he will be asked to express her or
his views. This right to information is essentl@cause it is the precondition of the child’s
clarified decisions.

(iv) “In all matters affecting the child”

26. States parties must assure that the childeéstalexpress her or his views “in all matters
affecting” her or him. This represents a second qualificadicthis right: the child must be heard
if the matter under discussion affects the chiliisTasic condition has to be respected and
understood broadly.

27. The Open-ended Working Group established b ttramission on Human Rights, which
drafted the text of the Convention, rejected a psapto define these matters by a list limiting
the consideration of a child’s or children’s viewsstead, it was decided that the right of the
child to be heard should refer to “all matters etifey the child”. The Committee is concerned
that children are often denied the right to be e@aven though it is obvious that the matter
under consideration is affecting them and theycapmable of expressing their own views with
regard to this matter. While the Committee suppaitsoad definition of “matters”, which also
covers issues not explicitly mentioned in the Cartiom, it recognizes the clause “affecting the
child”, which was added in order to clarify that general political mandate was intended. The
practice, however, including the World Summit fdildren, demonstrates that a wide
interpretation of matters affecting the child amddren helps to include children in the social
processes of their community and society. ThugeStaarties should carefully listen to
children’s views wherever their perspective canagite the quality of solutions.
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(v) “Being given due weight in accordance with thage and maturity of the child”

28. The views of the child must be “given due weighaccordance with the age and maturity
of the child”. This clause refers to the capacityhe child, which has to be assessed in order to
give due weight to her or his views, or to commatedo the child the way in which those views
have influenced the outcome of the process. Arfi@lstipulates that simply listening to the
child is insufficient; the views of the child hat@be seriously considered when the child is
capable of forming her or his own views.

29. By requiring that due weight be given in acemae with age and maturity, article 12
makes it clear that age alone cannot determinsigimficance of a child’s views. Children’s
levels of understanding are not uniformly linkedHheir biological age. Research has shown that
information, experience, environment, social anitucal expectations, and levels of support all
contribute to the development of a child’s capasitio form a view. For this reason, the views of
the child have to be assessed on a case-by-casenatian.

30. Maturity refers to the ability to understand andess the implications of a particular
matter, and must therefore be considered whenrditieg the individual capacity of a child.
Maturity is difficult to define; in the context airticle 12, it is the capacity of a child to exmes
her or his views on issues in a reasonable anghermkent manner. The impact of the matter on
the child must also be taken into consideratiore dleater the impact of the outcome on the life
of the child, the more relevant the appropriatesssent of the maturity of that child.

31. Consideration needs to be given to the notidheoevolving capacities of the child, and
direction and guidance from parents (see paran@4act. C below).

(b) Paragraph 2 of article 12

() The right “to be heard in any judicial and administrative proceedings affecting
the child”

32. Atrticle 12, paragraph 2, specifies that opputies to be heard have to be provided in
particular “in any judicial and administrative peadings affecting the child”. The Committee
emphasizes that this provision applies to all r@teyudicial proceedings affecting the child,
without limitation, including, for example, sepaoat of parents, custody, care and adoption,
children in conflict with the law, child victims ghysical or psychological violence, sexual
abuse or other crimes, health care, social secumigccompanied children, asylum-seeking and
refugee children, and victims of armed conflict alder emergencies. Typical administrative
proceedings include, for example, decisions abbildren’s education, health, environment,
living conditions, or protection. Both kinds of geedings may involve alternative dispute
mechanisms such as mediation and arbitration.

33. The right to be heard applies both to procegdwhich are initiated by the child, such as
complaints against ill-treatment and appeals agatisol exclusion, as well as to those initiated
by others which affect the child, such as paresgphration or adoption. States parties are
encouraged to introduce legislative measures neguitecision makers in judicial or
administrative proceedings to explain the exterthefconsideration given to the views of the
child and the consequences for the child.
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34. A child cannot be heard effectively where thei@nment is intimidating, hostile,
insensitive or inappropriate for her or his agedeedings must be both accessible and
child-appropriate. Particular attention needs t@&ié to the provision and delivery of
child-friendly information, adequate support folfselvocacy, appropriately trained staff,

design of court rooms, clothing of judges and lawysight screens, and separate waiting rooms.

(i) “Either directly, or through a representative or an appropriate body”

35. After the child has decided to be heard, h&herwill have to decide how to be heard:
“either directly, or through a representative opr@priate body”. The Committee recommends
that, wherever possible, the child must be givenapportunity to be directly heard in any
proceedings.

36. The representative can be the parent(s), aelawy another person (inter alia, a social
worker). However, it must be stressed that in maases (civil, penal or administrative), there
are risks of a conflict of interest between thédchind their most obvious representative
(parent(s)). If the hearing of the child is undketathrough a representative, it is of utmost
importance that the child’s views are transmittedectly to the decision maker by the
representative. The method chosen should be detednly the child (or by the appropriate
authority as necessary) according to her or higquéar situation. Representatives must have
sufficient knowledge and understanding of the vwasiaspects of the decision-making process
and experience in working with children.

37. The representative must be aware that she i@pnesents exclusively the interests of the
child and not the interests of other persons (gés¥pninstitutions or bodies (e.g. residential
home, administration or society). Codes of conghciuld be developed for representatives who
are appointed to represent the child’s views.

(i) “In a manner consistent with the proceduralrules of national law”

38. The opportunity for representation must bea‘imanner consistent with the procedural
rules of national law”. This clause should not teiipreted as permitting the use of procedural
legislation which restricts or prevents enjoymeiihes fundamental right. On the contrary,
States parties are encouraged to comply with tee lbales of fair proceedings, such as the right
to a defence and the right to access one’s ows file

39. When rules of procedure are not adhered taje¢besion of the court or the administrative
authority can be challenged and may be overtummgustituted, or referred back for further
juridical consideration.

2. Steps for the implementation of the child’s rigt to be heard

40. Implementation of the two paragraphs of artideequires five steps to be taken in order
to effectively realize the right of the child to beard whenever a matter affects a child or when
the child is invited to give her or his views ifioamal proceeding as well as in other settings.
These requirements have to be applied in a wayhwhkiappropriate for the given context.
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(@) Preparation

41. Those responsible for hearing the child hawengure that the child is informed about her
or his right to express her or his opinion in adittars affecting the child and, in particular, in

any judicial and administrative decision-makinggqasses, and about the impact that his or her
expressed views will have on the outcome. The ¢hildt, furthermore, receive information
about the option of either communicating directtyloough a representative. She or he must be
aware of the possible consequences of this chbledecision maker must adequately prepare
the child before the hearing, providing explanatias to how, when and where the hearing will
take place and who the participants will be, angltbdake account of the views of the child in
this regard.

(b) The hearing

42. The context in which a child exercises herisright to be heard has to be enabling and
encouraging, so that the child can be sure thaadiét who is responsible for the hearing is
willing to listen and seriously consider what tiéld has decided to communicate. The person
who will hear the views of the child can be an adulolved in the matters affecting the child
(e.g. a teacher, social worker or caregiver), asttat maker in an institution (e.g. a director,
administrator or judge), or a specialist (e.g. ychslogist or physician).

43. Experience indicates that the situation shbalek the format of a talk rather than a
one-sided examination. Preferably, a child shooldoe heard in open court, but under
conditions of confidentiality.

(c) Assessment of the capacity of the child

44. The child’s views must be given due weight, whecase-by-case analysis indicates that
the child is capable of forming her or his own vé&euf the child is capable of forming her or his
own views in a reasonable and independent marireededcision maker must consider the views
of the child as a significant factor in the settémof the issue. Good practice for assessing the
capacity of the child has to be developed.

(d) Information about the weight given to the viewf the child (feedback)

45. Since the child enjoys the right that her anhews are given due weight, the decision
maker has to inform the child of the outcome ofpgthecess and explain how her or his views
were considered. The feedback is a guaranteehtbati¢ws of the child are not only heard as a
formality, but are taken seriously. The informatimay prompt the child to insist, agree or make
another proposal or, in the case of a judicialdmiaistrative procedure, file an appeal or a
complaint.

(e) Complaints, remedies and redress

46. Legislation is needed to provide children vaitimplaint procedures and remedies when
their right to be heard and for their views to Ixeg due weight is disregarded and violated.

" See the Committee’s general comment No. 5 (2603)eneral measures of implementation of
the Convention on the Rights of the Child, para. 24
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Children should have the possibility of addressingombudsman or a person of a comparable
role in all children’s institutions, inter alia, sthools and day-care centres, in order to voice
their complaints. Children should know who thesespes are and how to access them. In the
case of family conflicts about consideration ofl@dtan’s views, a child should be able to turn to
a person in the youth services of the community.

47. If the right of the child to be heard is breaathvith regard to judicial and administrative
proceedings (art. 12, para. 2), the child must lzeess to appeals and complaints procedures
which provide remedies for rights violations. Coaipts procedures must provide reliable
mechanisms to ensure that children are confidextusing them will not expose them to risk of
violence or punishment.

3. Obligations of States parties
(@) Core obligations of States parties

48. The child’s right to be heard imposes the @ltign on States parties to review or amend
their legislation in order to introduce mechanigmeviding children with access to appropriate
information, adequate support, if necessary, feeklba the weight given to their views, and
procedures for complaints, remedies or redress.

49. In order to fulfil these obligations, Statestigs should adopt the following strategies:
* Review and withdraw restrictive declarations argkreations to article 12

» Establish independent human rights institutionshsas children’s ombudsmen or
commissioners with a broad children’s rights maetiat

» Provide training on article 12, and its applicatiompractice, for all professionals
working with, and for, children, including lawyejsadges, police, social workers,
community workers, psychologists, caregivers, il and prison officers, teachers
at all levels of the educational system, medicatais, nurses and other health
professionals, civil servants and public officiasylum officers and traditional leaders

» Ensure appropriate conditions for supporting armbaraging children to express their
views, and make sure that these views are givemeight, by regulations and
arrangements which are firmly anchored in laws iastitutional codes and are
regularly evaluated with regard to their effectigss

» Combat negative attitudes, which impede the fudlization of the child’s right to be
heard, through public campaigns, including opideaders and the media, to change
widespread customary conceptions of the child

8 See the Committee’s general comment No. 2 (2002he role of independent human rights
institutions.
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(b) Specific obligations with regard to judicial ard administrative proceedings
(i)  The child’s right to be heard in civil judicial proceedings

50. The main issues which require that the chiltiderd are detailed below:

Divorce and separation

51. In cases of separation and divorce, the childfghe relationship are unequivocally
affected by decisions of the courts. Issues of teaamce for the child as well as custody and
access are determined by the judge either atiriddrough court-directed mediation. Many
jurisdictions have included in their laws, with pest to the dissolution of a relationship, a
provision that the judge must give paramount carsition to the “best interests of the child”.

52. For this reason, all legislation on separasind divorce has to include the right of the
child to be heard by decision makers and in mazhgtrocesses. Some jurisdictions, either as a
matter of policy or legislation, prefer to stateaage at which the child is regarded as capable of
expressing her or his own views. The Conventiomwewer, anticipates that this matter be
determined on a case-by-case basis, since it refage and maturity, and for this reason
requires an individual assessment of the capactittysochild.

Separation from parents and alternative care

53. Whenever a decision is made to remove a ctold her or his family because the child is
a victim of abuse or neglect within his or her hothe view of the child must be taken into
account in order to determine the best interestsethild. The intervention may be initiated by
a complaint from a child, another family membeaonember of the community alleging abuse
or neglect in the family.

54. The Committee’s experience is that the chilidjkt to be heard is not always taken into
account by States parties. The Committee recomntbatiStates parties ensure, through
legislation, regulation and policy directives, thia child’s views are solicited and considered,
including decisions regarding placement in fostee®r homes, development of care plans and
their review, and visits with parents and family.

Adoption and kafalah of Islamic law

55. When a child is to be placed for adoptiokafalahof Islamic law and finally will be
adopted or placed ikafalah it is vitally important that the child is heai®uch a process is also
necessary when step-parents or foster familiestadopild, although the child and the adopting
parents may have already been living togetherdorestime.

56. Atrticle 21 of the Convention states that thst lneterests of the child shall be the
paramount consideration. In decisions on adopkafglahor other placement, the “best
interests” of the child cannot be defined withoomsideration of the child’s views. The
Committee urges all States parties to inform thikelch possible, about the effects of adoption,
kafalahor other placement, and to ensure by legislatiah the views of the child are heard.
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(i)  The child’s right to be heard in penal judicial proceedings

57. In penal proceedingshe right ofchild to express her or his views freely in all raeg
affecting the child has to be fully respected anglemented throughout every stage of the
process of juvenile justice.

The child offender

58. Atrticle 12, paragraph 2, of the Convention rezgithat a child alleged to have, accused of,
or recognized as having, infringed the penal laas, the right to be heard. This right has to be
fully observed during all stages of the judiciabgess, from the pre-trial stage when the child
has the right to remain silent, to the right tcheard by the police, the prosecutor and the
investigating judge. It also applies through theges of adjudication and disposition, as well as
implementation of the imposed measures.

59. In case of diversion, including mediation, d&cmust have the opportunity to give free
and voluntary consent and must be given the oppibytto obtain legal and other advice and
assistance in determining the appropriateness asidathility of the diversion proposed.

60. In order to effectively participate in the peedings, every child must be informed
promptly and directly about the charges againsbhé&im in a language she or he understands,
and also about the juvenile justice process andilpesmeasures taken by the court. The
proceedings should be conducted in an atmosphat#ieg the child to participate and to
express her/himself freely.

61. The court and other hearings of a child in keinfvith the law should be conducted behind
closed doors. Exceptions to this rule should bg irerited, clearly outlined in national
legislation and guided by the best interests ofthikl.

The child victim and child witness

62. The child victim and child witness of a crimeshbe given an opportunity to fully
exercise her or his right to freely express hdriswiew in accordance with United Nations
Economic and Social Council resolution 2005/20, itigélines on Justice in Matters involving
Child Victims and Witnesses of Crimé&®,

63. In particular, this means that every effort ttabe made to ensure that a child victim
or/and witness is consulted on the relevant mattéhsregard to involvement in the case under
scrutiny, and enabled to express freely, and irohérs own manner, views and concerns
regarding her or his involvement in the judiciabgess.

° See the Committee’s general comment No. 10 (260 Zhildren’s rights in juvenile justice
(CRC/CI/GC/10).

19 United Nations Economic and Social Council re8otu2005/20, in particular arts. 8, 19
and 20. Available at: www.un.org/ecosoc/docs/20@58Rution%202005-20.pdf.
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64. The right of the child victim and witness isalinked to the right to be informed about
issues such as availability of health, psycholdgeca social services, the role of a child victim
and/or witness, the ways in which “questioningt@nducted, existing support mechanisms in
place for the child when submitting a complaint gadticipating in investigations and court
proceedings, the specific places and times of hggyrithe availability of protective measures,
the possibilities of receiving reparation, and phevisions for appeal.

(i) The child’s right to be heard in administrative proceedings

65. All States parties should develop administeapvocedures in legislation which reflect the
requirements of article 12 and ensure the chilidlstrto be heard along with other procedural
rights, including the rights to disclosure of peetnt records, notice of hearing, and
representation by parents or others.

66. Children are more likely to be involved withnadistrative proceedings than court
proceedings, because administrative proceedingessdormal, more flexible and relatively
easy to establish through law and regulation. Thoegedings have to be child-friendly and
accessible.

67. Specific examples of administrative proceedigmsvant for children include mechanisms
to address discipline issues in schools (e.g. sisspes and expulsions), refusals to grant school
certificates and performance-related issues, disaify measures and refusals to grant privileges
in juvenile detention centres, asylum requests fumaccompanied children, and applications for
driver’s licences. In these matters a child shdw#de the right to be heard and enjoy the other
rights “consistent with the procedural rules ofioadl law”.

B. The right to be heard and the links with otherprovisions of the Convention

68. Article 12, as a general principle, is linkedhe other general principles of the
Convention, such as article 2 (the right to norcmsination), article 6 (the right to life, surviva
and development) and, in particular, is interdepanevith article 3 (primary consideration of

the best interests of the child). The article soallosely linked with the articles related to kivi
rights and freedoms, particularly article 13 (tlght to freedom of expression) and article 17
(the right to information). Furthermore, article isZonnected to all other articles of the
Convention, which cannot be fully implemented & tthild is not respected as a subject with her
or his own views on the rights enshrined in the@peesive articles and their implementation.

69. The connection of article 12 to article 5 (evd) capacities of the child and appropriate
direction and guidance from parents, see paraf 8ke@resent general comment) is of special
relevance, since it is crucial that the guidaneeigiby parents takes account of the evolving
capacities of the child.

1. Articles 12 and 3

70. The purpose of article 3 is to ensure thatliacions undertaken concerning children, by a
public or private welfare institution, courts, adstrative authorities or legislative bodies, the
best interests of the child are a primary constitaralt means that every action taken on behalf
of the child has to respect the best interesteathild. The best interests of the child is simila
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to a procedural right that obliges States parti@sttoduce steps into the action process to
ensure that the best interests of the child arentakto consideration. The Convention obliges
States parties to assure that those responsibledse actions hear the child as stipulated in
article 12. This step is mandatory.

71. The best interests of the child, establishezbmsultation with the child, is not the only
factor to be considered in the actions of instosi, authorities and administration. It is,
however, of crucial importance, as are the viewshefchild.

72. Article 3 is devoted to individual cases, laxplicitly, also requires that the best interests
of children as a group are considered in all astimmncerning children. States parties are
consequently under an obligation to consider nbt the individual situation of each child when
identifying their best interests, but also theliests of children as a group. Moreover, States
parties must examine the actions of private andipuistitutions, authorities, as well as
legislative bodies. The extension of the obligatiofiegislative bodies” clearly indicates that
every law, regulation or rule that affects childrenst be guided by the “best interests” criterion.

73. There is no doubt that the best interests idreim as a defined group have to be
established in the same way as when weighing iddaliinterests. If the best interests of large
numbers of children are at stake, heads of ingtitat authorities, or governmental bodies should
also provide opportunities to hear the concernddreim from such undefined groups and to

give their views due weight when they plan actionsluding legislative decisions, which

directly or indirectly affect children.

74. There is no tension between articles 3 an@il®,a complementary role of the two
general principles: one establishes the objectivaebieving the best interests of the child and
the other provides the methodology for reachinggibe of hearing either the child or the
children. In fact, there can be no correct applcaof article 3 if the components of article 12
are not respected. Likewise, article 3 reinfortesfunctionality of article 12, facilitating the
essential role of children in all decisions affegttheir lives.

2. Articles 12, 2 and 6

75. The right to non-discrimination is an inhergght guaranteed by all human rights
instruments including the Convention on the Rigtitehe Child. According to article 2 of the
Convention, every child has the right not to bedmsinated against in the exercise of his or her
rights including those provided under article 1BeTCommittee stresses that States parties shall
take adequate measures to assure to every chitytiigo freely express his or her views and to
have those views duly taken into account withoatimination on grounds of race, colour, sex,
language, religion, political or other opinion, ioail, ethnic or social origin, property,

disability, birth or other status. States partiesllsaddress discrimination, including against
vulnerable or marginalized groups of children, tewe that children are assured their right to be
heard and are enabled to participate in all mattexting them on an equal basis with all other
children.

76. In particular, the Committee notes with condéat, in some societies, customary attitudes
and practices undermine and place severe limitatonthe enjoyment of this right. States
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parties shall take adequate measures to raise @@&rand educate the society about the
negative impact of such attitudes and practices@mtcourage attitudinal changes in order to
achieve full implementation of the rights of evehjld under the Convention.

77. The Committee urges States parties to payapstention to the right of the girl child to
be heard, to receive support, if needed, to voereview and her view be given due weight, as
gender stereotypes and patriarchal values underanicdgplace severe limitations on girls in the
enjoyment of the right set forth in article 12.

78. The Committee welcomes the obligation of Stpteties in article 7 of the Convention on
the Rights of Persons with Disabilities to enstia thildren with disabilities are provided with
the necessary assistance and equipment to enabtetdhfreely express their views and for those
views to be given due weight.

79. Article 6 of the Convention on the Rights a# thhild acknowledges that every child has
an inherent right to life and that States partiesdinsure, to the maximum extent possible, the
survival and development of the child. The Committetes the importance of promoting
opportunities for the child’s right to be heardcadd participation is a tool to stimulate thelful
development of the personality and the evolvingacdjes of the child consistent with article 6
and with the aims of education embodied in art&de

3. Articles 12, 13 and 17

80. Article 13, on the right to freedom of expressiand article 17, on access to information,
are crucial prerequisites for the effective exera@tthe right to be heard. These articles establis
that children are subjects of rights and, togetVidr article 12, they assert that the child is
entitled to exercise those rights on his or her dehalf, in accordance with her or his evolving
capacities.

81. The right to freedom of expression embodieariitle 13 is often confused with article 12.
However, while both articles are strongly linkeagy do elaborate different rights. Freedom of
expression relates to the right to hold and expospgsons, and to seek and receive information
through any media. It asserts the right of thedchdt to be restricted by the State party in the
opinions she or he holds or expresses. As suclpldgation it imposes on States parties is to
refrain from interference in the expression of thekws, or in access to information, while
protecting the right of access to means of comnatiaic and public dialogue. Article 12,
however, relates to the right of expression of wepecifically about matters which affect the
child, and the right to be involved in actions a&tisions that impact on her or his life.

Article 12 imposes an obligation on States pattestroduce the legal framework and
mechanisms necessary to facilitate active involvegroéthe child in all actions affecting the
child and in decision-making, and to fulfil the mfaltion to give due weight to those views once
expressed. Freedom of expression in article 13negjno such engagement or response from
States parties. However, creating an environmergsygect for children to express their views,
consistent with article 12, also contributes towgasdilding children’s capacities to exercise their
right to freedom of expression.

82. Fulfilment of the child’s right to informationpnsistent with article 17 is, to a large
degree, a prerequisite for the effective realizatibthe right to express views. Children need
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access to information in formats appropriate tirthge and capacities on all issues of concern
to them. This applies to information, for exampedating to their rights, any proceedings
affecting them, national legislation, regulatiomsl golicies, local services, and appeals and
complaints procedures. Consistent with articleadd 42, States parties should include
children’s rights in the school curricula.

83. The Committee also reminds States partieghkanedia are an important means both of
promoting awareness of the right of children toresp their views, and of providing
opportunities for the public expression of suchwgelt urges various forms of the media to
dedicate further resources to the inclusion ofdrkit in the development of programmes and the
creation of opportunities for children to develomldead media initiatives on their rights.

4. Articles 12 and 5

84. Article 5 of the Convention states that Statmsies shall respect the responsibilities, rights
and duties of parents, legal guardians, or mendfdtse extended family or community as
provided for by local custom, to give direction ajuddance to the child in her or his exercise of
the rights recognized in the Convention. Consedyeiie child has a right to direction and
guidance, which have to compensate for the ladnofvledge, experience and understanding of
the child and are restricted by his or her evoldagacities, as stated in this article. The more
the child himself or herself knows, has experieraed understands, the more the parent, legal
guardian or other persons legally responsibletferchild have to transform direction and
guidance into reminders and advice and later texahange on an equal footing. This
transformation will not take place at a fixed pamt child’s development, but will steadily
increase as the child is encouraged to contribete@hhis views.

85. This requirement is stimulated by article 12h&f Convention, which stipulates that the
child’s views must be given due weight, wheneverchild is capable of forming her or his own
views. In other words, as children acquire capegjtso they are entitled to an increasing level of
responsibility for the regulation of matters affagtthem®?

5. Article 12 and the implementation of child righs in general

86. In addition to the articles discussed in trecpding paragraphs, most other articles of the
Convention require and promote children’s involvetria matters affecting them. For these
manifold involvements, the concept of participatismbiquitously used. Unquestionably, the
lynchpin of these involvements is article 12, thé tequirement of planning, working and
developing in consultation with children is presgmbughout the Convention.

1 Day of general discussion on the child and thdian€1996): www.unhchr.ch/html/menu2/6/
crc/doc/days/media.pdf.

12 General comment No. 5 (2003) on general measitiesplementation for the Convention on
the Rights of the Child.
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87. The practice of implementation deals with aabdrcange problems, such as health, the
economy, education or the environment, which anetefest not only to the child as an
individual, but to groups of children and childiergeneral. Consequently, the Committee has
always interpreted participation broadly in ordeestablish procedures not only for individual
children and clearly defined groups of childrent &lgo for groups of children, such as
indigenous children, children with disabilities,atnldren in general, who are affected directly or
indirectly by social, economic or cultural conditgoof living in their society.

88. This broad understanding of children’s partatipn is reflected in the outcome document
adopted by the twenty-seventh special sessioneoGtneral Assembly entitled “A world fit for
children”. States parties have promised “to develog implement programmes to promote
meaningful participation by children, including &elcents, in decision-making processes,
including in families and schools and at the Iaoad national levels” (para. 32, subpara. 1). The
Committee has stated in its general comment No emeral measures of implementation for
the Convention on the Rights of the Child: “Itmsportant that Governments develop a direct
relationship with children, not simply one mediatecbugh non-governmental organizations
(NGOs) or human rights institution$®”

C. The implementation of the right to be heard indifferent settings and situations

89. The right of the child to be heard has to bel@mented in the diverse settings and
situations in which children grow up, develop aedrh. In these settings and situations, different
concepts of the child and her or his role existictwimay invite or restrict children’s

involvement in everyday matters and crucial deaisid/arious ways of influencing the
implementation of the child’s right to be heard available, which States parties may use to
foster children’s participation.

1. In the family

90. A family where children can freely express \8eamd be taken seriously from the earliest
ages provides an important model, and is a prdapartdr the child to exercise the right to be
heard in the wider society.Such an approach to parenting serves to promdiedal
development, enhance family relations and supguoldren’s socialization and plays a
preventive role against all forms of violence ie titome and family.

91. The Convention recognizes the rights and respiities of parents, or other legal
guardians, to provide appropriate direction andigace to their children (see para. 84 above),
but underlines that this is to enable the childxercise his or her rights and requires that
direction and guidance are undertaken in a marorgistent with the evolving capacities of the
child.

92. States parties should encourage, through &gisland policy, parents, guardians and
childminders to listen to children and give dueginito their views in matters that concern
them. Parents should also be advised to suppddrehiin realizing the right to express their
views freely and to have children’s views duly taketo account at all levels of society.

13 bid., para. 12.
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93. In order to support the development of pargnsiryles respecting the child’s right to be
heard, the Committee recommends that States pprboesote parent education programmes,
which build on existing positive behaviours andtades and disseminate information on the
rights of children and parents enshrined in thev@ation.

94. Such programmes need to address:
» The relationship of mutual respect between par@mischildren
* The involvement of children in decision-making
» The implication of giving due weight to the viewlsawery family member
» The understanding, promotion and respect for ofiidrevolving capacities
* Ways of dealing with conflicting views within tharhily

95. These programmes have to reinforce the pria¢i@t girls and boys have equal rights to
express their views.

96. The media should play a strong role in commatitig to parents that their children’s
participation is of high value for the children theelves, their families and society.

2. In alternative care

97. Mechanisms must be introduced to ensure thialreh in all forms of alternative care,
including in institutions, are able to expressthvéws and that those views be given due weight
in matters of their placement, the regulationsaseéan foster families or homes and their daily
lives. These should include:

» Legislation providing the child with the right toformation about any placement, care
and/or treatment plan and meaningful opportuntbesxpress her or his views and for
those views to be given due weight throughout #@sion-making process.

» Legislation ensuring the right of the child to keahd, and that her or his views be given
due weight in the development and establishmeaohitd-friendly care services.

» Establishment of a competent monitoring institutismch as a children’s
ombudsperson, commissioner or inspectorate, totorotompliance with the rules and
regulations governing the provision of care, pridvecor treatment of children in
accordance with the obligations under article 3 onitoring body should be
mandated to have unimpeded access to residertibitiés (including those for children
in conflict with the law), to hear the views andhcerns of the child directly, and to
monitor the extent to which his or her views astelned to and given due weight by the
institution itself.
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» Establishment of effective mechanisms, for examgplepresentative council of the
children, both girls and boys, in the residenteecfacility, with the mandate to
participate in the development and implementatioth@ policy and any rules of the
institution.

3. In health care

98. The realization of the provisions of the Cori@nrequires respect for the child’s right to
express his or her views and to participate in mtimg the healthy development and well-being
of children. This applies to individual health-caexisions, as well as to children’s involvement
in the development of health policy and services.

99. The Committee identifies several distinct lmkéd issues that need consideration in
respect of the child’s involvement in practices dedisions relating to her or his own health
care.

100. Children, including young children, shouldibeluded in decision-making processes, in a
manner consistent with their evolving capacitigsey should be provided with information
about proposed treatments and their effects armbmas, including in formats appropriate and
accessible to children with disabilities.

101. States parties need to introduce legislatiaegulations to ensure that children have
access to confidential medical counselling and@without parental consent, irrespective of
the child’s age, where this is needed for the thadfety or well-being. Children may need such
access, for example, where they are experiencolignée or abuse at home, or in need of
reproductive health education or services, or sea# conflicts between parents and the child
over access to health services. The right to cdlimgand advice is distinct from the right to
give medical consent and should not be subjeatycage limit.

102. The Committee welcomes the introduction insaountries of a fixed age at which the
right to consent transfers to the child, and enages States parties to give consideration to the
introduction of such legislation. Thus, childreroab that age have an entitlement to give
consent without the requirement for any individpidfessional assessment of capacity after
consultation with an independent and competentréxdewever, the Committee strongly
recommends that States parties ensure that, whenenger child can demonstrate capacity to
express an informed view on her or his treatméig,iew is given due weight.

103. Physicians and health-care facilities shoutipe clear and accessible information to
children on their rights concerning their partidipa in paediatric research and clinical trials.
They have to be informed about the research, sdahba informed consent can be obtained in
addition to other procedural safeguards.

104. States parties should also introduce measuiasing children to contribute their views
and experiences to the planning and programmirsgices for their health and development.
Their views should be sought on all aspects ofthgabvision, including what services are
needed, how and where they are best provided,mis@tory barriers to accessing services,
guality and attitudes of health professionals, lama to promote children’s capacities to take
increasing levels of responsibility for their owadtth and development. This information can be
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obtained through, inter alia, feedback systemsMddren using services or involved in research
and consultative processes, and can be transrtotledal or national children’s councils or
parliaments to develop standards and indicatorealth services that respect the rights of the
child.**

4. In education and school

105. Respect for right of the child to be heardhimiteducation is fundamental to the realization
of the right to education. The Committee notes wahcern continuing authoritarianism,
discrimination, disrespect and violence which cbaze the reality of many schools and
classrooms. Such environments are not conducitleetexpression of children’s views and the
due weight to be given these views.

106. The Committee recommends that States paakesaiction to build opportunities for
children to express their views and for those vieavse given due weight with regard to the
following issues.

107. In all educational environments, including @tional programmes in the early years, the
active role of children in a participatory learniagvironment should be promot&dTeaching

and learning must take into account life conditiand prospects of the children. For this reason,
education authorities have to include children’d #reir parents’ views in the planning of
curricula and school programmes.

108. Human rights education can shape the motivedmd behaviours of children only when
human rights are practised in the institutions imaoh the child learns, plays and lives together
with other children and adult§In particular, the child’s right to be heard isden critical

scrutiny by children in these institutions, whehddren can observe, whether in fact due weight
is given to their views as declared in the Conwmti

109. Children’s participation is indispensabletfue creation of a social climate in the
classroom, which stimulates cooperation and mugport needed for child-centred interactive
learning. Giving children’s views weight is partiatly important in the elimination of
discrimination, prevention of bullying and discidiry measures. The Committee welcomes the
expansion of peer education and peer counselling.

14 The Committee also draws attention to its gensmaiment No. 3 (2003) on HIV/Aids and
the rights of the child, paras. 11 and 12, andetseral comment No. 4 (2003) on adolescent
health, para. 6.

15 «“A human rights-based approach to Education fixrA\framework for the realization of
children’s right to education and rights within edtion”, UNICEF/UNESCO (2007).

16 Committee on the Rights of the Child, general c@nt No. 1 (2001) on the aims of
education (art. 29, para. 1 of the Convention), Q0RC/2001/1).
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110. Steady patrticipation of children in decisioakimg processes should be achieved through,
inter alia, class councils, student councils andestit representation on school boards and
committees, where they can freely express thewwien the development and implementation
of school policies and codes of behaviour. Thegletsineed to be enshrined in legislation, rather
than relying on the goodwill of authorities, schoahd head teachers to implement them.

111. Beyond the school, States parties should ¢ioctsidren at the local and national levels on
all aspects of education policy, including, inteaahe strengthening of the child-friendly
character of the educational system, informal atHiormal facilities of learning, which give
children a “second chance”, school curricula, téagmethods, school structures, standards,
budgeting and child-protection systems.

112. The Committee encourages States parties pdupe development of independent
student organizations, which can assist childrescompetently performing their participatory
roles in the education system.

113. In decisions about the transition to the el of schools or choice of tracks or streams,
the right of the child to be heard has to be assasethese decisions deeply affect the child’s
best interests. Such decisions must be subjecinangstrative or judicial review. Additionally,

in disciplinary matters, the right of the childtie heard has to be fully respectédh particular,

in the case of exclusion of a child from instruotmr school, this decision must be subject to
judicial review as it contradicts the child’s rigiteducation.

114. The Committee welcomes the introduction oldefriendly school programmes in many
countries, which seek to provide interactive, agriprotective and participatory environments
that prepare children and adolescents for actiles fia society and responsible citizenship
within their communities.

5. In play, recreation, sports and cultural activties

115. Children require play, recreation, physical anltural activities for their development and
socialization. These should be designed takingaotmunt children’s preferences and
capacities. Children who are able to express thews should be consulted regarding the
accessibility and appropriateness of play and eticne facilities. Very young children and some
children with disabilities, who are unable to papate in formal consultative processes, should
be provided with particular opportunities to exgréseir wishes.

7 States parties should refer to the Committee’®e comment No. 8 (2006) on the right of
the child to protection from corporal punishmend ather cruel or degrading forms of
punishment, which explains participatory strategesliminate corporal punishment
(CRCI/CIGCI8).
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6. In the workplace

116. Children working at younger ages than peruohitte laws and International Labour
Organization Conventions Nos. 138 (1973) and 1889} have to be heard in child-sensitive
settings in order to understand their views ofditwation and their best interests. They should be
included in the search for a solution, which respéte economic and socio-structural
constraints as well as the cultural context undackvthese children work. Children should also
be heard when policies are developed to elimirfeedot causes of child labour, in particular
regarding education.

117. Working children have a right to be protedtgdaw against exploitation and should be
heard when worksites and conditions of work areremad by inspectors investigating the
implementation of labour laws. Children and, ifsiig, representatives of working children’s
associations should also be heard when labourdaevdrafted or when the enforcement of laws
is considered and evaluated.

7. In situations of violence

118. The Convention establishes the right of thiel ¢b be protected from all forms of violence
and the responsibility of States parties to enguseright for every child without any
discrimination. The Committee encourages Statesegan consult with children in the
development and implementation of legislative, @gleducational and other measures to
address all forms of violence. Particular attentieeds to be paid to ensuring that marginalized
and disadvantaged children, such as exploitedrem|dstreet children or refugee children, are
not excluded from consultative processes desigmetidit views on relevant legislation and
policy processes.

119. In this regard, the Committee welcomes thairfigs of the Secretary-General’s Study on
Violence against Children, and urges States Pdadiesplement fully its recommendations,
including the recommendation to provide the spacefhildren to freely express their views and
give these views due weight in all aspects of praga, reporting and monitoring violence
against thent®

120. Much of the violence perpetrated against chiiidjoes unchallenged both because certain
forms of abusive behaviour are understood by abildrs accepted practices, and due to the lack
of child-friendly reporting mechanisms. For exampiheey have no one to whom they can report
in confidence and safety about experienced maittresat, such as corporal punishment, genital
mutilation or early marriage, and no channel to camicate their general observations to those
accountable for implementation of their rights. $heffective inclusion of children in protective
measures requires that children be informed albairt tight to be heard and to grow up free

from all forms of physical and psychological vioten States parties should oblige all children’s
institutions to establish easy access to indivisloalorganizations to which they can report in

18 Report of the independent expert for the Unitedidhs Study on Violence against Children
(A/61/299).
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confidence and safety, including through telephogplines, and to provide places where
children can contribute their experience and viewgombating violence against children.

121. The Committee also draws the attention oeStparties to the recommendation in the
Secretary-General’'s Study on Violence against @ildo support and encourage children’s
organizations and child-led initiatives to addreisgéence and to include these organizations in
the elaboration, establishment and evaluation thamlence programmes and measures, so that
children can play a key role in their own protegtio

8. In the development of prevention strategies

122. The Committee notes that the voices of childr@ve increasingly become a powerful

force in the prevention of child rights violatior3ood practice examples are available, inter alia,
in the fields of violence prevention in schoolsmtaating child exploitation through hazardous
and extensive labour, providing health servicesehattation to street children, and in the
juvenile justice system. Children should be corglih the formulation of legislation and policy
related to these and other problem areas and iegloivthe drafting, development and
implementation of related plans and programmes.

9. In immigration and asylum proceedings

123. Children who come to a country following the@rents in search of work or as refugees
are in a particularly vulnerable situation. Fosstheason it is urgent to fully implement their tigh
to express their views on all aspects of the imatign and asylum proceedings. In the case of
migration, the child has to be heard on his orddrcational expectations and health conditions
in order to integrate him or her into school andltieservices. In the case of an asylum claim,
the child must additionally have the opportunityptesent her or his reasons leading to the
asylum claim.

124. The Committee emphasizes that these childrea to be provided with all relevant
information, in their own language, on their eetitlents, the services available, including means
of communication, and the immigration and asyluwcpss, in order to make their voice heard
and to be given due weight in the proceedings. @&djan or adviser should be appointed, free
of charge. Asylum-seeking children may also neé&etafe family tracing and relevant
information about the situation in their countryarigin to determine their best interests.
Particular assistance may be needed for childnenddy involved in armed conflict to allow

them to pronounce their needs. Furthermore, attemndineeded to ensure that stateless children
are included in decision-making processes withintéritories where they reside.

19 Cf. the Committee’s general comment No. 6 (2@05)he treatment of unaccompanied and
separated children outside their country of or{@RC/GC/2005/6).
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10. In emergency situations

125. The Committee underlines that the right emdxbdh article 12 does not cease in situations
of crisis or in their aftermath. There is a growbmgy of evidence of the significant contribution
that children are able to make in conflict situatippost-conflict resolution and reconstruction
processes following emergencf@shus, the Committee emphasized in its recommeomiati

after the day of general discussion in 2008 thatlien affected by emergencies should be
encouraged and enabled to participate in analybieig situation and future prospects.
Children’s participation helps them to regain cohaver their lives, contributes to

rehabilitation, develops organizational skills atidkngthens a sense of identity. However, care
needs to be taken to protect children from exposusiuations that are likely to be traumatic or
harmful.

126. Accordingly, the Committee encourages Stadeisgs to support mechanisms which
enable children, in particular adolescents, to plaactive role in both post-emergency
reconstruction and post-conflict resolution proessd heir views should be elicited in the
assessment, design, implementation, monitoringeaatliation of programmes. For example,
children in refugee camps can be encouraged toibaotd to their own safety and well-being
through the establishment of children’s forums. [®upneeds to be given to enable children to
establish such forums, while ensuring that the@rapon is consistent with children’s best
interests and their right to protection from harh&iperiences.

11. In national and international settings

127. Much of the opportunity for children’s pargiation takes place at the community level.
The Committee welcomes the growing number of Igoath parliaments, municipal children’s
councils and ad hoc consultations where childrenveéce their views in decision-making
processes. However, these structures for formaéseptative participation in local government
should be just one of many approaches to the imgi¢ation of article 12 at the local level, as
they only allow for a relatively small number ofildnen to engage in their local communities.
Consulting hours of politicians and officials, ogeruse and visits in schools and kindergartens
create additional opportunities for communication.

128. Children should be supported and encouragtatriotheir own child-led organizations

and initiatives, which will create space for meguh participation and representation. In
addition, children can contribute their perspecjer example, on the design of schools,
playgrounds, parks, leisure and cultural facilitigsblic libraries, health facilities and local
transport systems in order to ensure more appte@vices. In community development plans
that call for public consultation, children’s viewisould be explicitly included.

20 “The participation of children and young peopieemergencies: a guide for relief agencies”,
UNICEF, Bangkok (2007).
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129. Such patrticipation opportunities are, mearaykdstablished in many countries also on the
district, regional, federal state and national levehere youth parliaments, councils and
conferences provide forums for children to preskeeir views and make them known to relevant
audiences. NGOs and civil society organizationeldaveloped practices to support children,
which safeguard the transparency of representatndrcounter the risks of manipulation or
tokenism.

130. The Committee welcomes the significant contrdns by UNICEF and NGOs in

promoting awareness-raising on children’s rightécheard and their participation in all domains
of their lives, and encourages them to further mtanchild participation in all matters affecting
them, including at the grass-roots, community, aaiibnal or international levels, and to
facilitate exchanges of best practices. Networkingng child-led organizations should be
actively encouraged to increase opportunities ared learning and platforms for collective
advocacy.

131. At the international level, children’s pantiation at the World Summits for Children
convened by the General Assembly in 1990 and 2&@2the involvement of children in the
reporting process to the Committee on the Righte@Child have particular relevance. The
Committee welcomes written reports and additiomal imformation submitted by child
organizations and children’s representatives imtbaitoring process of child rights
implementation by States parties, and encouraggesSparties and NGOs to support children to
present their views to the Committee.

D. Basic requirements for the implementation of tle right of the child to be heard

132. The Committee urges States parties to av&ehistic approaches, which limit children’s
expression of views, or which allow children tohseard, but fail to give their views due weight.
It emphasizes that adult manipulation of childg@acing children in situations where they are
told what they can say, or exposing children th aEharm through participation are not ethical
practices and cannot be understood as implemeattiole 12.

133. If participation is to be effective and meayfin, it needs to be understood as a process,
not as an individual one-off event. Experience sitihe Convention on the Rights of the Child
was adopted in 1989 has led to a broad consensiir drasic requirements which have to be
reached for effective, ethical and meaningful impatation of article 12. The Committee
recommends that States parties integrate theseeewnts into all legislative and other
measures for the implementation of article 12.

134. All processes in which a child or children beard and participate, must be:

(@) Transparent and informative - children musptmrided with full, accessible,
diversity-sensitive and age-appropriate informatbout their right to express their views
freely and their views to be given due weight, od this participation will take place, its
scope, purpose and potential impact;

(b) Voluntary - children should never be coera®d expressing views against their
wishes and they should be informed that they case@évolvement at any stage;
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(c) Respectful - children’s views have to be wdawith respect and they should be
provided with opportunities to initiate ideas amti\aties. Adults working with children
should acknowledge, respect and build on good ebemmgb children’s participation, for
instance, in their contributions to the family, soh culture and the work environment.
They also need an understanding of the socio-ecmne@mvironmental and cultural
context of children’s lives. Persons and organtregiworking for and with children should
also respect children’s views with regard to pgrétion in public events;

(d) Relevant - the issues on which children h&eeright to express their views must be
of real relevance to their lives and enable themréov on their knowledge, skills and
abilities. In addition, space needs to be createzhtible children to highlight and address
the issues they themselves identify as relevanirapdrtant;

(e) Child-friendly - environments and working medls should be adapted to children’s
capacities. Adequate time and resources shoulddge mvailable to ensure that children
are adequately prepared and have the confidencepgutunity to contribute their views.
Consideration needs to be given to the fact thiddreim will need differing levels of
support and forms of involvement according to tlagie and evolving capacities;

() Inclusive - participation must be inclusiveroad existing patterns of discrimination,
and encourage opportunities for marginalized caidincluding both girls and boys, to be
involved (see also para. 88 above). Children atarmmogenous group and participation
needs to provide for equality of opportunity fad; alithout discrimination on any grounds.
Programmes also need to ensure that they are aljtaensitive to children from all
communities;

(g) Supported by training - adults need prepanasills and support to facilitate
children’s participation effectively, to provideeim, for example, with skills in listening,
working jointly with children and engaging childreffectively in accordance with their
evolving capacities. Children themselves can belired as trainers and facilitators on
how to promote effective participation; they regutapacity-building to strengthen their
skills in, for example, effective participation awaess of their rights, and training in
organizing meetings, raising funds, dealing with mthedia, public speaking and advocacy;

(h) Safe and sensitive to risk - in certain situad, expression of views may involve
risks. Adults have a responsibility towards thddrein with whom they work and must
take every precaution to minimize the risk to ctaldof violence, exploitation or any other
negative consequence of their participation. Achienessary to provide appropriate
protection will include the development of a clehild-protection strategy which
recognizes the particular risks faced by some gradghildren, and the extra barriers they
face in obtaining help. Children must be awarehefrtright to be protected from harm and
know where to go for help if needed. Investmemnwarking with families and

communities is important in order to build undensliag of the value and implications of
participation, and to minimize the risks to whidhildren may otherwise be exposed,;

(i)  Accountable - a commitment to follow-up andakiation is essential. For example,
in any research or consultative process, childrastrioe informed as to how their views
have been interpreted and used and, where necepsariled with the opportunity to
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challenge and influence the analysis of the findirhildren are also entitled to be
provided with clear feedback on how their partitipa has influenced any outcomes.
Wherever appropriate, children should be giveroghygortunity to participate in follow-up
processes or activities. Monitoring and evaluatibohildren’s participation needs to be
undertaken, where possible, with children themselve

E. Conclusions

135. Investment in the realization of the childght to be heard in all matters of concern to her
or him and for her or his views to be given duestderation, is a clear and immediate legal
obligation of States parties under the Conventiois.the right of every child without any
discrimination. Achieving meaningful opportunities the implementation of article 12 will
necessitate dismantling the legal, political, ecoimp social and cultural barriers that currently
impede children’s opportunity to be heard and theaess to participation in all matters
affecting them. It requires a preparedness to ehg# assumptions about children’s capacities,
and to encourage the development of environmenisioh children can build and demonstrate
capacities. It also requires a commitment to ressiand training.

134. Fulfilling these obligations will present aatlenge for States parties. But it is an attainable
goal if the strategies outlined in this general ownt are systematically implemented and a
culture of respect for children and their view$isit.



