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HSH Nordbank — Veréffentlichung des Beschlusses des EU-Kommission zur
vorldufigen Garantiewiedererh6hung

Sehr geehrter Herr Vorsitzender,

ich mobchte Sie informieren, dass der Beschluss der EU-Kommission vom 21. Juni 2013
zur vorldufigen Genehmigung der Wiedererhdhung des Garantierahmens und Erdffnung
des formellen Priifverfahrens am 29. Oktober 2013 im Amtsblatt der Europaischen
Kommission veréffentlicht worden ist. Die im Amtsblatt verdffentlichte Fassung des
Beschlusses Gbersende ich mit diesem Schreiben.

Bitte veranlassen Sie die Zuleitung der Unterlage an die Mitglieder des
Finanzausschusses. Vielen Dank!

Mit freundlichen Grifken

Monika Heinold

Anlage

Dienstgebdude Diisternbrooker Weg 84, 24105 iCiel | Telefon 0431 988 - 3900 | Telefax 0431 988 - 4176 | Monika. Heinold@fimi landsh.de |
www.landesregierung.schleswig-holstein.de |
E-Mail-Adressen: Kein Zugang fiir elektronisch signierte oder verschiiisseite Dokumente. Das Landeswappen ist gesetzlich geschiitzt,
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\'

(Bekanntmachungen)

" VERFAHREN BEZUGLICH DER DURCHFUHRUNG DER
WETTBEWERBSPOLITIK -

FUROPAISCHE KOMMISSION

STAATLICHE BEIHILFEN DEUTSCHLAND

fiir dle HSH Nordbank AG -
Aufforderung zur Stellungnahme nach Artikel 108 Absatz 2 des AEUV
' (Text von Bedeutung fiir den EWR) ‘
(2013[C 315/04)

Mit Schreiben vom 21. Juni 2013, das nachstehend in der verbindlichen Sprachfassung abgedruckt istr hat

~ die Kommission Deutschland von ihrem Beschluss in Kenntnis gesetzt, wegen der genannten Beihilfe/MaR-

nahme das Verfahren nach Artikel 108 Absatz 2 AEUV zu erdffnen.

Alle Betelhgten kt‘mnen mnerhalb cines Monats nach Verdffentlichung dieser Zusammenfassung und des

Aufstocktmg der Zweltverlustgarant[e o

1)

- nachstehenden Schreibens Stellung nehimen. Die Steéllungnahmen sind an folgende Anschrift zu richten:

Europiische Kommission
Generaldirektion Wettbewerb
Registratur Staatliche Beihilfen
Rue de ta LoifWetstraat 200
1049 Bruxelles/Brussel
BELGIQUE[BELGIE

Fax + 32 229-61242

Alle Stellungnahmen werden Deutschland iibermittelt. Beteiligte, die eine Stellungnahme abgeben, kinnen -
unter Angabe von Griinden schriftlich beantragen, dass ihre Identitit nicht bekanntgegeben wird.

I VERFAHREN

Am 20. September 2011 genehmigte die Kommission eine
Zweitverlustgarantie-in Hohe von 10 Mrd. EUR zugunsten
der HSH Nordbank AG {im Folgenden ,HSH") zur Abschir-
mung von Kreditausfallvistken in einem definferten Refe-
renzpmtfolio mit einetn Buchwert von rund 185 Mrd,
EUR. Noch im selben Jshr kiindigte die HSH die Garantie

teilweise und fuhr den Hochstbetrag insgesamt  von

10 Mrd. EUR auf 7 Mrd. EUR zuriick.

Am 22. Mai 2013 meldete Deutschland eine Wiedererhs-
hung des Hochstbetrags der Garantie von 7 Mrd, EUR auf
10 Mrd. EUR an und argumentierte, es handele sich nicht
um eine neue, sondern um eine durch den Beschluss aus
dem Jahr 2011 bereits' genchmigte Behilfe. Deutschland
erliuterte, die Aulstockung sei erforderlich, damit die

3

Bank dic von der EBA geforderte harte Kernkapitalquote

ACT1) von 9% eireiche,, so dass jedenfalls eine Genehmi-

gung der Mafnahme vor Juli 2013 aus Griinden der Fi-
nanzmarktstablhtat erfoxdelltch wiire.

II, DIE MASSNAHME, DIE GEGENSTAND DES VON DER
KOMMISSION EROFFNETEN VERFAHRENS IST .

Deutschland fihet an, die Aufstockung der Garantle sel
aufgrund des weiterhin angespannten Marktum(elds, beson-
ders im Bereich Shipping, und des Kursverlusts des Euro
gegeniiber dem US-Dollar erforderlich geworden, Diese
Faktoren hitten zu einem Anstieg des Ristkogewichts der
Zweitverlustgardntietranche gefiihrt und damit fraglich wer-
den lassen, ob die Zweitverlustgarantie den Risikotransfer
und die Kapitalneutralitit des Portfolios weiterhin gewihr-

leisten kann.
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4) Die Vergiitung der Mafinahme setzt sich aus einer jihr-

6)

lichen Gebiihr von 4 % des Nominalbetrags zuziiglich einer

einmaligen Zahlung in Héhe von rund 275 Mio, EUR zu-
sammen, wodurch der Garantiegeber und der Begiinstigte
dkonornisch so gestellt werden, als wiiren dic zwischen-
zeitlichen Teilkiindigungen nicht erfolgt.

III. VORLAUHGE BEIHILFERECHTLtCHE WURDIGUNG

Die Kommission erachtet die Aufstockung als neue staatli-
che Beihilfe. Die Beihiife wiirde somit als zusitzliche staat-
liche Beihilfe. eine neue Wiirdigung des gesamten Umstruk-
turierungsplans erfordern. Neu gewiirdigt werden muss da-
bei, ob durch die Umstrukuurierungsbeihilfe die Rentabilitit
des Beihilfeernpfiingers wieder hergestellt werden kann, wo-
bei auf das verinderte Marktumfeld abzustellen ist, In Be-
zug anf die Wiirdigung der Lastenverteilung und der Maf3-
nahmen zur Minderung etwaiger Wettbewerbsverfilschun-
gen hingegen scheinen die bestchenden Mafnahmen wei-
terthin geeignet, um die Vereinbarkeit mit dem Binnen-
markt zu gewihrleisten,

Zur Rentabilitit stellt die Kommission fest, dass die HSH
weiterhin davon ausgeht, dass sich die Mérkte im Bereich

Shipping ab 2014 erholen werden, wihrend andere Markt-
teilnehmer hier pessimistischere Auffassungen vertreten.

AuRerdem merkt die Kommission an, dass die Aufstockung

der Garantie zu zusitzlichen Garantiegebithren fihren
wird, die die kiinftige Rentabilitit der HSH deutlich beein-
trichtigen. Zwar hat die HSH diese Kosten in ihrem neuen
Geschiftsplan beriicksichtigt, doch wurde kein aktualisier-
tes Stress-Szenatio vorgelegt, Es ist zu pritfen, ob die Héhe
der Vergiitung mit der finenziellen Leistungsfihigkeit der
HSH vereinbar ist, besonders im Fall eines Andauerns der
Krise; daher hat die Kommission Zweifel daran, ob der
Geschiftsplan dem Kriterium der hinreichenden Vorsicht
gerecht wird.

IV. BEFRISTETE GENEHMIGUNG

Aufgrund dieser Zweifel muss die Kommission ein formli-
ches Priifverfahren erdffnen, stellt jedoch zugleich fest, dass
die Beihilfernafinahme einstweilen mit deny Binnenmarkt
vereinbar ist.

Nach Artikel 14 der Verordnung (EG) Nr. 659/1999 des
Rates kénnen alle rechtswidrigen Beihilfen vom Empfinger
zuriickgefordert werden.
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WORTLAUT DES SCHREIBENS

+The Commiission wishes to inform the German authorities that,
having examined the information supplied by your authorities
on the measure referted to above, it has decided to initiate the
procedure laid down in Article 108(2) of the Treaty on the
Functioning of the European Union (hereinafter "TFEU").

L PROCEDURE

(1) On 20 September 2011, the Commission adoptéd a

Decision {hereinafter the "2011 restructuring decision") {1} .

in refation to several State aid measures in favour of HSH
Nordbank AG thereinafter “HSH"), including a second-loss
guarantee in the nominal amount of EUR 10 billion,

(2) On'9 March 18 ]une and 6 Septembel 2011, HSH bad
cancelled parts of the second-loss guarantee, ultimately
reducing the ceiling amount of the second-loss guarantee
to EUR 7 billion, :

(3) In September 2012, Germany informed the Commission

about the potential need to increase the ceiling amount of
that second-loss guarantee,

(4) On 3 May 2013, Germany informed the Commission
about the course of negotiations with J.C. Flowers & Co.
LLC (bereinafter "].C. Flowers") on a third-loss guarantee
for HSH. Those negotiations had ultimately failed.

(5} On 22 May 2013 Germany notified to the Commission
that the State of Schleswig-Holstein (hereinafter
“Schleswig-Holstein”) and the City State of Hamburg (hefe-

* inafter “Hamburg’} intend to increase the ceiling amount
of the second-loss guarantee from EUR 7 billion back to
- EUR 10 billion.

{6) Along with the notification of 22 May 2013, Germany
submitted an updated medivm-term business plan of
HSH for the period from 2013 to 2015 (heremafter
"new business plan”}. ,

{(7) On 4 June 2013, Germany submitted a letter by the
German banking regulator Bundesanstalt fiir Finanzdien-
stleistungsaufsicht (hereinafter "BaFin"}.

(8) Germany has exceptionally- agreed that the authentic
language for this decision should be English,

1. FACTS
HSH Nordbank AG 7 7

{9) HSH is the fifth-largest German Landesbark, with head
offices in Hamburg and Riel. It is a private joint stock
company, established on 2 June 2003 as the result of
the merger between Hamburgische Landesbank and Land-
esbank Schleswig-Holstein. Its core business region is
Northern Germany and its main focus Is on merchant
and ptivate banking. The merchant banking activities are
focused ‘on shipping, corporate banking, real estate,
renewable energy and infrastructure projects. On
31 December 2012, HSH had a balance sheet showing
total assets of EUR 131 billion.

(h O] L 225, 21.08.2012, p. 1,

(10) HSH has the following sharcholder structure: Hamburg
and Schleswig-Holstein together hold 85.38% of the
shares, either divectly or via HSH Finanzfonds AR (here-
inafter “Finanzfonds™, an institution established under
public law and controlled by Hamburg -and Schleswig-

- Holstein; the Savings Banks Association of Schleswig-
Holstein holds 5.31 %; and-a group of nine trusts which
are advised by J.C. Flowers holds 9.31 %. -

Previous aid measures, induding the second-loss guarantee

(11) In May 2009, Finanzfonds granted two State aid measures
to HSH, the EUR 10 billion second-loss guarantee and
EUR 3billion “in capitel. Tn addition, the German
Financial Market Stabilisation Fund (hereinafter "SoFFin"},
granted to HSH guarantees covelmg new issuances of debt
of up to EUR 17 billion, :

{12) The second-loss guarantee had an effectlve date of 1 April
2009. It was definitively approved in the 2011 restruc-
turing decision, together with the capital increase and the
SoFFin guarantees, '

{13} The setond-loss guarantee protects a defined reference
portfolio with an initial book value of approximately
EUR 185 billion against credit defaults (EUR 82 billion
as at year-end 2012). That reference portfolio represented
approximately 75 % of the bank's total balance sheet in
2009. Loans to customers comptise the majority of the
assets in the reference portfolio (initially EUR 115 billion), -
but the portfolio also includes fixed income securities
(initially EUR 27 billion), bonded loans (initially EUR
15 billion), guarantees on payments {initially EUR 5 bil-
lion), and assets-backed securities {initially EUR 9 bllhon)
The assets in- the reference portfolio” are * mainly
denominated in US dollars, Euros and British Pounds.

(14) The ceiling amount of the second-loss guarantee was orig-
inally set at EUR 10'billion. The second-loss guarantee
only intervenes if losses are posted to the reference
portfolio that exceed the first-loss tranche of EUR -
3.2 billion which is to be borne by HSH. The second-
loss guataniee was hence initially designed to compensate

" for losses in the reference portfolio of between EUR 3.2
and EUR 13.2 billion, .

{15) In 2011, the ceiling amount of that second-loss guarantee
was, on the initiative of HSH, reduced to EUR 7 billion. In
March, June, and September 2011 HSH partially repealed
the guarantee, in each case by an amount of EUR 1 billion.

- Those cancellations were noted in the restructuring plan
that served as a basis for the 2011 restructuring decision.

(16) According to the contractual terms and conditions of the

second-loss guarantee, HSH pays an annual fee of 4 % of
the ceiling amount to Finanzfonds. The partial cancel-
lations of the second-loss guarantee hence reduced the
fees that HSH had to pay to Finanzfonds.
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Financial performance of HSH since the 2011 restructuring decision, economic developments in the shipping
market and the new business plan

As explamed in recital 79 of the 2011 restructuring decision, the focus of HSH was to remain on
shipping despite the considerable reductions to which HSH committed itself in that segment (*). Since
the 2011 restructuting decision the situation of the sh1pp1ng market has significantly deteriorated. As
illustrated in Figure 1, both charter rates and the market price of ships continuously declined over the

‘years 2011 and 2012, Together with the EUR/USD exchange tate, they are the main’ drivers of the.
probability of default of the shipping portfolio of HSH. They are thereby the main drivers of the loan

loss provisions. In patticular, for container ships chatter rates declined by around one-third over one

year following the 2011 restructuring decision, whereas the restructuring plan of 2011 was based on.

the assumption of a recovery in the charter rates. -

Figure 1
Evolution of charter rates and market value of ships over 2011 and 2012 and the impact on HSH
provisions .
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(1) See recital 52 of the 2011 restructuring decision,
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(18) . The shipping charter rate assumptions have been revised in the new business plan, as the current level -

of charter rates is significantly lower than in 2011. The new business plan relies to a cestain extent on

., & recovery of the shipping market, albeit one which would take place later and be weaker than

“foreseen in the 2011 restructuring plan. Although container rates are projected to remain at below

pre-ctisis levels (as illustrated in Figure 3), they are projected to [...} {*) by 2015 compared to the level
at the end of 2012 {as 111ustrated in Figuré 2); |

- (19) HSH has also modified its EUR/USD projections in the new business plan, The exch'angeArate was
projected to remain stable at 1: [1.35 - 1.45] over the restructuring period: in the new business plan
the rate is projected to remain stable at 1: [1,25 - 1,40}, That assumption is less favourable to HSH but

corresponds to recently observed levels.

Figure 2

New business plan charter rate assumptions
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Against that background, HSH has faﬂed to achieve its base case financial projections of the. 2011
restructuting decision as illustrated in Figure 4, While the realised figures in 2011 and in 2012 for
cost-cutting is above the targets of HSH (1), its total income is significantly lower than that foreseen in
the 2011 restructuring plan (3. The overall result is also significantly below the projections of

A
T
=2

- (*) .Business secret

(1) If the 2012 3Q figure is annualised, the costs of HSH wouid be EUR [...] million compared to the 2012 target of EUR

[...] million.
{3) Although the interest income for 2012 was above the targeted level, the total income of HSH was significantly below

target mainly because of a low fee income and valuation losses in trading positions.
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the 2011 restructuring plan foliowing significantly higher loan loss provisions charged compared fo

the 2011 projections. That increase in provisions for risk and charges affects both the core bank (')
and the restructuring unit.

While the increase of the loan loss provisions is driven to a large extent by the deteriorated situation of
the shipping market, the resulting negative effect on the regulatory capital quotas is exacerbated by the
mechanics of the applicable regulatory formulae: In view of the smaller remaining guarantee amount
(EUR 7 billion as opposed to the initial EUR 10 billion), the decline in. the credit ratings led to ‘a
disproportionate increase in the regulatory risk weighting of the “senior tranche”, ie. the part of the

- shielded portfolio, in which losses would no longer be covered by the (partly cancelled) guarantee. The

22

latter gives rise in turn to an increase in RWA and, as a consequence, to a proportionately lower level
of regulatory capital. Co

Changes in the regulatory environment and market expectations

Following the 2011 restructuring decision there has been a change in the applicable capital adequacy
requirements for banks. In particular, a core equity ratio (hereinafter "CE-ratio") of 9 %, which was first
called for in an EU-wide stress test commenced by the European Banking Authority in 2011, has
become 2 key figure which is now considered to be the essential evidence for a'bank’s overall solvency
and strength: Today, regulatory authorities as well as market participants such as rating agencies
therefore expect banks to constantly hold a 9 % CE-ratio,

Figure 4

Main indicators of the financial performance of HSH comparing the 2011 restructuring plan projections to

realized figures and to the projections in the new business plan_

. {for 2010 actual: Financial performance of HSH according to its restated annual financial statement 2010 as

approved by HSH's auditos)

2010 2012 in | 2013 in | 2014 in

ol ol W e O O T I e A
* Interest income | 2,051. 1 2121 |- 1,502 1,350 1,520 L] [ [..] [..] {.'..}l [--.]
Total income 157 | 2876 | 1791 | 1324 | 1446 | L] | R B Ll | LoD e
Toan loss provisions (1888) | 2794 | (17 | 389 | (656} | [.] | [od | L] | L 1| L
Costs (other than guaranfee remuner- | (899) 830y | (867) (837) 821) [...] [..] [...] [...] [...] [-e]

atiomn) ] ‘ . .
Pre-tax result (2.968) | (1325) | -73° os) | 85) { (3 | Lt || ond | L
Result (3195 | 907 | 104 | (65 | (24} | [l | L | Ll | Lol L) | L

' : 2010 . 2012 in | 2013 jn | 2014 in |
Core bank oot | v | | | e | 2|00 e o
Ineerest income 1210 | 1401 | 791 812 [ 1113 | L] | [ | Ll | L] L] | [
Total income 1582 | 1756 | 930 | sy | vt | L | L. [...]7 Ll | 1] L
Loan loss provisions (590) | . (853} 93 {35) {312) [--.] [..] [ [...] [...] [.]
. Costs {other than guarantee remuner- | (611) (557} (525) (529} {467} [...]A- [+.-] [«o:] {...] [-..] [oer]
ation) :

Pre-tax result 295 18- 330 | @iy | o500 | L3 | L) o] Ll L
Final Take (EUR billion) 32,6 3 4 5 7 TR S

(1) Core bank is defined in recitat 50 of the 2011 restructuring decision.
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measured by the final take () has been, at EUR [5-10]

billion, only close to but below the EUR [6-12] billion

projected for the full year in the 2011 restructuring plan. -

The notified aid: Increase of the cetlmg amount of the second-

“loss guarantee

Schleswig-Holstein and Hamburg intend to increase the
ceiling amount of the second-loss guarantee back to the
initial thieshold of EUR 10 billion. To that end, HSH and
Finanzfonds intend to amend the existing guarantee
commitment agreement so as to- create the economic

“position which would have existed if the partial cancel-

lations on the second loss guarantee had never occurred.
Even though their existing state laws allow for the increase
to be authorised, both Schleswig-Holstein and Hambuig
have made the increase dependent on a resolution by
their parliaments because of the significance of the

+ measure.

(25)

(26)

{27}

(28)

(29)

The remuneration for the increased part of the guarantee s
based on the exmtmg provisions of the guarantee
agreement, that is a basc annual fee of 4% on the
nominal amount, It will result in additional payments to
Finanzfonds of approximately EUR 120 million per year
after the second-loss guarantee: is increased by EUR
3 billion.

The patties furthermore intend to agree that HSH will pay

a lomp sum of approximately EUR 275 million to
Finanzfonds as remuneration for the guarantee fees lost
through the prior partial cancellations. Thus, Finanzfonds
would be put into ‘the economic position which would
have existed if the partial cancellations on the second-
loss guarantee had never occurred.

i

HSH has updated its previous restructuring plan and
presented a new business plan. The new business plan
assumes that the second-loss guarantee is increased to
EUR 10 billion,

In detail, in the new business plan HSH expects to see a
recovery of the shipping markets and freight charters as of
2014 which has a major impact on the expected financial
results both in a base case and a stress case,

1l POSITION OF GERMANY

Germany trequests urgent temporary approval of the
increase of the ceiling amount of the second-loss
guarantee to EUR 10 billion. .

Germany does not contest that the second-loss guarantee
constitutes aid but doubts that reinstating a ceiling amouant
of EUR 10 billion constitutes new aid. Germany argues
that exactly the same upper threshold - was already

_ approved in the 2011 restructuring deaswn

{T) See Figure 4.

—
)
[

—_—
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{23) In addition, new business at the level of ‘the core bank (31) Morcover, Germany argues that even if the measure was

new aid, it was already found compatible under the 2011
restructuring decision.

If the increase of the second-loss guarantee is not covered
by a Commission decision at the moment, Germany
requests it to be approved before 30 June 2013 for
reasons of financial stability. To that end, Germany
recally that HSH is a systemic bank whose insclvency
- could lead to serious disruption of the financial system
and seriously compromise trust in German banks in
general,

{33) Germany points out that BaFin called for appropriate

measures to ensure that it has & continued tisk transfer
effect, () so as to ensure a sufficu:nt mifimum capitali-
sation of 9 %.

(34) Germany argues in particular that the persisteﬁtly strained

market environment, especially in the area of shipping,
and the decline in the Euro’s value against.the US dollar
has caused an increase in the relevant rigk parameters, As a
result, there has been a significant increase in the risk
weight of the second-loss guarantee tranche. In the
opinion of BaFin a material risk transfer is achieved
when the first-loss tranche, covered by HSH, and the
second-loss tranche, covered by the second-loss guarantee,
are jointly sufficient to offset the sum of the multiyear
expected losses and of at least 50 % of the multiyear
unexpected losses, Under the current market. situation,
however, BaFin questions whether the second-loss -
guarantee with a ceiling amount of EUR 7 billion is still
apt to ensure the risk transfer. There is an eminent risk
that [...]. If that were to happen [...].

(35) The measure is therefore necessary to ensure that HSH can

continuously meet the applicable capital requirements. In
that context Germany argues that since the 2011 restruc-
turing decision was adopted on 20 September 2011, the
applicable capital requitements have increased. Bakin
applies the minimum standards defined by the European
Banking Authority, requiring that all institutions of
systemic relevance maintain a minimum CE-ratio of 9 %.
That approach is also in line with a resolution on capital
requirements that the European Council " reached on-
26 October 2011.

(36) Germany argues that the increase of the second-loss

guarantee must take place before 30 June 2013 in order
to satisfy the demands and expectations HSH's external -
auditor and rating institutions. Given that point, BaFin
considers it -as necessary to take that measure at

(%) The risk shield provided by Hamburg and Schieswig-Holstein
. reduces the economic capitel requirement for default risk, as there

has been no economic capital réquirement for default risks for
positions covered by the guarantee. The associated risk is, up to
the ceiling amount, transferred .to Hamburg and Schleswig-
Holstein, HSH manages both the guaranteed and uﬂgualanteed
portfolio in accordance with regulatory and economic principles in
order to keep any claim against Hemburg and Schleswig-Holstein
under the risk shield as small as possible. ‘
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{(37)

(39)

(40)

that time, Without that, HSH would in particular be at risk
of further dowrgrades by rating agencies which would
subsequently jeopardize the bank's refinancing capacities.

Finally, Germany points out that there was no suitable

private investor solution. For. several months, Schleswig-
Holstein and Hamburg negotiated with J.C. Flowers about
entering into an alternative [egal arrangement for a third-
loss guarantee of EUR 3 billion. Germany claims that for
various reasons it was not possible to posstwely conclude
those negotiations; the reasons were described in detail in
a letter that Germany sent to the Commission on 3 May
2013. (Y

IV, ASSESSMENT ]
A: Existence of State aid under Article 107(1) TFEU

The increase of the second-loss gudrantee is granted by
Finanzfonds, which is owned by Hamburg and Schleswig
Holstein, and it thus stems from State resources.

Furthermore, the Commission notes HSH's cross-border
and international activities, so 'that any advantage from
State resources would affect competition in the banking
sector and have an impact on intra-Unjon trade.

When a guarantee is provided by public authorities, it is
necessary to assess whether, in similar circumstances, a
private investor operating in normal conditions of a
matket economy (' private investor') would have offered

a simifar coverage under the same terms and conditions

and in return for the same remuneration. The fact that no

. private alternative solution to the increase of the second-

loss guarantee could be presented is taken by the
Commission to support its assessment that the guarantee
would not have been provided at such conditions by a
private investor and that the measure therefore provides
an advantage to HSH that constitiités State aid within the
meaning ol Article 107(1) of the TFEU. In conclusion, the
increase of the second-loss guarantee by Finanzfonds is
therefore a measure that constitutes State aid within the
meaning of Ariicle 107(1) TFEU.

Germany does not contest that the measure constitutes
aid. However, Germany argues that the measure should
not be considered as new State aid since a second-loss
guarantee with a ceiling amount 'of EUR 10 billion was
already approved as State aid by the 2011 restructuring
decision. However, the terms and conditions of a
guarantee must always be agreed in advance, based on
the perceptions of both the guarantor and the guarantee
holder of the likelihood that the guarantee will be drawn.
If the holder of a guarantee could at any time unilaterally

“cancel and later reinstall (parts of) the guarantee, it would

be in a free rider position and could benefit from coverage

without paying for related costs. Such an arrangement .

would allow holders to opportunistically reinstaie a
cancefled guarantee once the tisk " covered by the
guarantee became more likely to materialise. Consequently,

L

I

a cancellation of a guarantee has a binding character, and
any re<instalment of a previously cancefled tranche of
coverage under a guarantee should be considered as a
"new agreement between the guarantor and the guarantee
holder, based on a distinct and new economic assessment
of the risk factors that may have changed over time, In the
case at hand, anincrease of the ceiling amount of the
guarantee was not provided for in the terms and
conditions of the guarantee that was approved in the
2011 restructuring decision. The increase of the ceiling
therefore tequites a change of the previous terms and
conditions, and must consequently be considered as
granting a new guarantee. Moreover, the fact that the
governments of Schleswig-Holstein and Hamburg have to
agree anew to the measure underlines that there is a new
obligation in budgetary terms. '

(42) The Commission therefore does not accept the position of

Germany that the increase does not constitute a genuinely
new State aid measure,

{43) Based on the requirements set out in section 5.5 of the
hnpaired Assets Communication (%), and in line with its
previous assessment it recital 157 of the 2011 restruc-
turing decision, the Commission at this stage assumes that
the aid amount of the EUR 3 billion increase of the
second-loss guarantee is equal to its nominal amount of
EUR 3 billion. That amount is derived from the difference
Jbetween the transfer price and the market value of the
assets in the defined reference portlolic but capped at
the notional amount of the guarantee increase.

B. Compatibility of the aid
1. Legal basis for the compatibility assessment

Article 107{(34b) TFEU provides that State ald may be
considered to be compatiblc with the internal market
where it is intended to "remedy a serfous disturbance in
the economy of a Member State".

—
o
i

—

{45} In light of the currently still fragile situation of the
financial markets, the Commission continues to base its
assessment of State aid measures in the banking sector on
Article 107(3)(b) TFEU, as it has explained in the 2011
Prolongation Communication (*). In accordance with its
previous assessment in recital 161 of the 2011 restruc-
turing decision, the Commission acknowledges that the
breakdown of HSH could directly affect the financial
markets and thus the entire economy of Germany,

(46) The general principles applicable for State aid granted to
financial institutions are set out in point 15 of the Banking
Communication (. Those principles have been further

{3 Communication from the Commission on the treatment of impaired

assets in the Commmunity banking sector, O C 72, 26.3.2009, p. 1.

" %) Commission Communication on the application, from 1 January

2012, of State aid rules to support measures in favour of banks
in the context of the financial crisis, O] C 356, 6122011, p. 7.

{) Communication on the application of State aid rules to measures
taken in relation to financial institutions in the context of the
current global financial ¢risls, O] C 270, 25.10.2008, p. 8.
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(47)

{48

elaborated in the Recapitalisation Communication (). Both

Communications were subsequently amended by the 2010

Prolongation Communication (?) and the 2011 Prolon-
gation Communication,

2 Camphtibi!ity of the aid under the 2011 restructuring
decision

Germany claims that, even if the Commission were to
consider the measure to be new aid, it has already been
“found compatible under the 2011 restructuiing decision.
Germany argues that, since the Commission already found
a ceiling amount of EUR 10 billion. compatible in the
2011 restructuring decision, it would now be bound by
that assessment and could not come to a different
conclusion,

) The Commission indeed decided that a EUR 10 billion
ceiling amount was compatible with the internal market
in the 2011 restructuring decision. However, that
assessment was based on the Commission’s evaluation of
the second-loss guarantee notified by Germany on
30 April 2009 in light of the economic situation at the
moment it adopted that decision” and of the financial
projections that HSH . presented in the business plan
examined in that decision. In particular, the restructuring
plan was based on the assumption that HSH would pay
guatantee fees only for a EUR 7 billion guarantee (¥).

However, as the proposed grant of new aid has been
notified, the Commission has to assess its compatibility,
That examination will need to focus on. factors that were
televantt for Comemission’s previous assessment but in their
current form, In particular, when assessing the viability of
HSH, the Commission must consider the current economic
" sifuation as well as the revised financial projections

—_—

_ presented in the new business plan.

In that respect the Comnission notes in particular that the
economic situation in the shipping sector has deteriorated
since the 2011 restructuring decision was taken. The
importance of shipping activities was already identified
as problematic for the viability of HSH in the 2011
restructuring decision (*). In fact, the current shipping
ctisis has proved to be deeper and longer than was
initially expected by the markets and by HSH (%). That
situation has affected the creditworthiness of ship
financing in general, resulted in poorer credit ratings,
and led to an increase of risk-weighted assets held by
HSH. Notwithstanding the current situation, Germany
still assumes that shipping markets will start to recover

—

{)) Commission Communication on the Recapitafisation of financial
institutions in the current financial crisis: limitation of the aid to
the minimum necessary and safeguards against undue distortions of
competition, Of C 10, 15.1.2009, p. 2.

() Commission Communication on the application, from 1 January *

2011, of State aid rules to support measures in favour of banks

in the- context of the financial crisis, O] C 329, 7.12.2010, p. 7.
{¥) See recital 43 and Table 11 of the 2011 restructuring decision.
{*) See recital 223 of the 2011 restructuring decision,
(®} See recitals 17 and 18.

(51)

(52)

(53)

54)

(55)

(56)

¢

(}
¢)
()
(%)
th

as of 2014. However, the Commission notes that other
market actors have taken a more pessimistic view,
considering that the additional capacity of new large
container vessels to be launched in 2013 and 2014 will
put further pressure on freight rates. (6 At this stage the
Commission therefore has. doubts that the economic
outlook, in particular for the shipping markets, has been
sufficiently prudently taken into account in HSH's new
business plan. ' '

The 2011 restructuring decision identified the exposure of
HSH to the EUR/USD exchange rate as another risk factor
for it {?). The weakening of the EUR since 2011.(%) has
further contributed to the negative results of HSH and
increased its risk weighted assets compared to the
projections in the 2011 restructuring plan.

The Commission also notes that the increase of the
guarantee will result in higher guarantee fees compared
to those HSH previously planned to pay. In total the
costs for the additional guarantee fees will add wup to
approximately EUR [0.7 — 1.2] billion. The increase of
the ceiling amount of the guarantee will hence lead to
additional costs that significantly affect HSH's future profit-
ability. Although the level of remuneration is presumably
adequate for the amount and kind of aid received, it has to
be reviewed whether it is compatible with HSH's financial
capacities, in particular if the financial “crisis should
continue. '

HSH has incorporated the additional guarantee fees in its
new business plan, but has not provided an updated stress
scenario. '

The Commission also doubts the robustness of the
assumptions made in the new business plan. To date,
the volume of new business has not developed to the
extent expected (). The Commission therefore questions
whether HSH needs to adjust its business strategy and
consider alternative actions in order to restore its long-
term viability. :

Finally, the negative financial results recorded since the
2011 restructuring decision have further weakened the
capital position of HSH wheteas its weak capitalisation
had been identified as a main viability issue in the 2011
restructuring decision (19). The increased probability of
defaglt assumptions due to the worsened shipping
market {11) results in significantly increased risk weights
of the shipping pertfolio of HSH, which in turn drives
down the solvency ratios. That effect has been limited
until now by the State guarantee on the legacy portfolio.

In sum, the Commission currently has doubts that HSH
“will return to viability as assumed in the 2011 restruc-
turing decision on the basis of the new business plan

Cf_ for example the publication "global ship operators scramble for

liquidity to stay afloat", published by Standard & Poor’s on 3 April
2013, p. 5.

See recital 221 of the 2011 restructiting decision,

FURJUSD at 30 June 2011 closed at 1:1.45 compared to 1:1.32 on
1 January 2013, ’

See recital 21 :

See recitals 229 to 232 of the 2011 restructuring decision.

See recital 17.
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“and requests HSH to submit detailed” information that
corroborates all assumptions made in the new business
plan. In addition, the German authorities are invited to

“provide further evidence that the outlook for the
shipping markets in the new business plan is based on
sufficiently prudent estimates, as well as further evidence
that the additional guarantee fees will not unduly over-
stretch HSH’s financial capacities, even in a siress scenatio.

—

Commission notes that it already considered those criteria
for a second-loss guarantee covering an amount of EUR
10 billion. In recital 263 of the 2011 restructuring
decision the Commission already concluded that the
proposed restructisring plan resulted in an adequate own
contribution and burden-sharing, and in recital 270 of that
decision the Commission concluded that the proposed
comipetition measures could be viewed as appropriate
and sufficient. Even though the Commission considers
that the increase of the second-oss guarantee from the
current ceiling amount - of EUR 7 billion . to EUR
10 billion constitutes a new State aid measure, as stated
in recital (31), it notes that the new measure stays within
the boundaties of the measure approved in the 2011
restructuring decision. The Commission notes that the
new business plan offers the same burden-sharing
measures and competition measures as the previous
restructuring plam; as the new aid stays within the
boundaries already approved in the 2011 restructuring
decision, the Commission at this stage has no doubts
that those measures are still adeguate.

3. Temporary approval of the aid

the Commission has doubts as regards the compatibility of
the aid.

v

(59) First, the Commission notes that the planned increase of.

the cefling amount is from a regulatory perspective apt to
ensure that the second-loss guarantee has a continued risk
transfer effect. (')

(60) Second, the Commission accepts that the increase of the

second-loss guarantee to the amount of EUR 10 billion is
necessary in order to prevent that a further deterioration
of the relevant macroeconomic factors jeopardizes the risk
transfer that was achieved by protecting the reference
porifolio with'the second-loss guarantee. That situation
would significantly lower the capital ratios of HSH
below the applicable capital requirement of 9 %. Without
an increase of the second-loss guarantee, the consequences
of a further deteriofation of the relevant macroeconomic
could fuhdamentally put the viability prospects of HSH
into question, :

) As already previously assessed in recital 43 of its temporary

approval decision.of 29 May 2009, the Commission considers
that the secondary-Joss guarantee is in principle an appropriate
instrument to address HSH's problems, serving as a risk shield
that In its design and in its effects allows HSH to avoid considerable
write-downs and effectively releases the bank from regulatory capital
requirements. :

As regards burden-sharing and competition measures, the .

{61) Third, the Commission considers the aid to be adequately

remunerated. The specific features of the second-loss
guarantee provided by Finanzfonds have already been
assessed in the 2011 restructuring decision. In recital
153 of that decision the Comumission confirmed that the
nature of the second-loss guarantee is similar to an asset
relief meastre which has to be assessed under the Impaired

* Asset Communication. Hence, the second-loss guarantee
should in principle be remunerated at the same level as
a capital injection (%), which is not the case as the basic fee
of 400 basis points on the outstanding nominal amount
of the guarantee is lower than the remuneration level of a
capital injection, However, in recital 212 of the 2011
restructuring decision the Commission concluded that a
basic fee of 400 basis points on the outstanding
nominal amount fulfilled the remuneration requirements
as set out in point 41 of the Impaired Asset Commumni-
cation and that it was in Jine with of the Commission's
deécisional practice, as the total fee structure included at
least a partial claw-back and was combined with a far-
reaching restructuring of HSH. The fact that the
Commission found the remuneration level of 400 basis

" points acceptable in the 2011 restructuring decision,
however, does not require the Commission to now come
to the same conclusion as the increase of the second-loss
guarantee will take place in a different economic situation.
As set out in tecital (38), any increase of a guarantee must
be considered as a genuinely new agreement between the
guarantor and the guarantec holder. The assessment of
that new measure must be based on a distinct and new
economic assessment of the risk factors that may have
changed over time. The Commission notes in that
context that certain relevant risk parameters have
deterforated since the 2011 restructuring decision was
taken, due to a persisteritly strained market environment,
especially in the area of shipping, and the decline in the
Buro’s value against the US dollar.

(62) From an economic point of view the deterioration of '

relevant risk parameters is, “however, mitigated by twao
clements: First, the lump sum payment of approximately
EUR 275 million de facto increases the level of remun-
eration for the risk that Finanzfonds has assumed, since
the calculation of the remuneration level refers to the
petiod in which the risk is actually taken by Finanzfonds,
starting when the'guarantee is increased. Second, HSH and
Finanzfonds had initially agreéd on a basic fee of 400 basis
points on the total outstanding nominal amount of the
guarantee, without any further differentiation. However, in
theory the risk that the guarantee will actually be drawn is
~ not equally distributed across the whole nominal amount -
of the guarantee; it is much more likely that the first Euro
of the guarantee would be consumed than the last Euro.

. Finanzfonds will nevertheless receive the same basic fee for .
the EUR 3 billion increase as for the current confracted
volume of EUR 7 billion, although in comparison the
inherent risk of the increased part is lower. Taking those
two elements into consideration, the Commission agrees

() This is also the ration ale of Annex 4 I Of the Communication

from the Commission on the treatment of impaired assets in the
Community banking sector, O] C 72, 26.03.2009, p. 1 and has been

- applied as such in the decision of the Commission of 31 March in

case ING. :
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_with Germany's position that in the case at hand the
" remuneration level of 400 basis points can be considered.
as.an adequate remuneration.

(63) In sum, the Commission concludes that the aid is
temporarily compatible with the internal market,

(64) For the above reasons, the Commission concludes that the
State aid in favour of HSH, consisting of an increase of the
_second-loss  gusrantee from EUR 7 billion to EUR
/' 10Dbillion, is temporarily compatible with the internal

' market pursuant o Article’ 107(3)(b) TEEU.

(65) The Commission considers that the increase of the second-

loss guarantee from EUR 7 billion to EUR 10 billion
constitutes new State aid within the meaning of
Article 107(1) TFEU. On the basis of the foregoing
assessment, the Comimission doubts that the aid can be
found to be compatible with the internal market.

In the light of the foregoing considerations, the Commission,
acting under the ‘procedure laid down in Article 108(2) TEEU,

tequests Germany to submit its comments and to provide all |

such information as may help to assess the aid, within one
month of the date of receipt of this letter. In particular, it
requests Germany to provide detailed information corroborating
all assumptions made in the new business plan, further evidence
that the outlook for the shipping markets was based on suffi-

ciently prudent estimates, -and  further evidence that the
additional guarantee fees will not unduly overstretch HSH's
financial capacities, even in'a stress scenario. The Commission
requests Germany to forward a copy of this letter to the
patential recipient of the aid 1mmed1ately

The Commission wishes to draw the attention of Germany €o
Atticle 14 of Council Regulation (EC} No 6591999, which
provides that all unlawful aid may be recovered from the

recipient,

The Commission warns Germany that it will inform interested
parties by publishing this letter and a meaningfil summary of it
it the Official ]ournal of the European Union. It will also inform
interested parties in the EFTA countries which are mgnatoues to
the FEA Agreement, by publication of a notice in the EEA
Supplement to. the Official fournal of the European Union and

‘will inform the EFTA Surveillance Authority by sending a

copy of this letter. All such interested parties will be invited
to submit their commcnts Wlthln one month of the date of

such publication.

For reasons of financial stability, however, the Commission
approves the aid temporarily for six months or, if Germany
submits all required information, until the Commission has
adopted a final decision. =~ :

Germany accepts exceptlonally that the adoption of the decision
be in the English Ianguage




